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ABSTRACT

This research delves into the comparative legal frameworks of the Asian Infrastructure
Investment Bank (AlIB) and the Asian Development Bank (ADB) with a focus on
international commercial law in the banking sector. It investigates the legal regimes
governing these institutions and the role regulatory authorities play in ensuring
transparency, accountability, and investor confidence, particularly in the AlIB. Using
doctrinal and comparative research methods, this study critically analyzes primary and
secondary sources such as treaties, international legal instruments, and scholarly works
from organizations like the ADB and World Bank. The research addresses pivotal
guestions, including the AlIB's role in the region, China's strategic steps in its creation,
international standards in drafting banking laws, and the legal mechanisms for dispute
resolution. The study further evaluates decision-making processes under the AlIB's
Articles of Agreement and conducts a comparative analysis of AlIB and ADB legal
structures. The aim is to highlight gaps within these frameworks and suggest reforms
aligned with international best practices.

The findings indicate that while AlIB is gaining global credibility due to its robust
governance and legal framework, there are areas that require further enhancement to
fully meet international standards. The recommendations derived from this analysis are
particularly relevant to Pakistan, offering guidance on developing a resilient legal
infrastructure for financial institutions. This research not only identifies legal gaps but
also provides actionable insights for policymakers in Pakistan, contributing to stronger
economic development.

INTRODUCTION

This chapter would explain the harmonization of
rules in AlIB and ADB regarding the effectiveness
and the procedure for the dispute settlement
mechanism both in investment and related issues.
Further, this chapter would comparatively analysis
the concepts of effective decision making in ADB
and AIIB and the limitations on the enforcement
of their respective ‘Articles of Agreement’. The
legal frameworks of the Asian Development Bank
(ADB) and the Asian Infrastructure Investment

Bank (AlIB) have similarities and differences.!
Here is a comparative analysis of the legal
frameworks of these two multilateral development
banks:

! Raul C. Pangalangan, “The Asian Development Bank
Administrative Tribunal: Constitutive Instruments And
Case-Law”, Brill. (2001) 209-215. Available
at:https://www.jstor.org/stable/10.1163/j.ctv2gjwwib.1
0 Accessed on 20-04-2022.
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e Membership:

Both ADB and AlIB have a similar structure of
membership. ADB has 68 member countries,
while AIIB has 103 member countries. Both banks
have a similar process of admitting new members,
which requires the approval of the Board of
Governors.?

e Governance:

Both ADB and AlIB have a governance structure
that includes a Board of Governors, a Board of
Directors, and a President. The Board of
Governors is composed of representatives from
member countries, while the Board of Directors
oversees the management of the bank's
operations.®

e Mandate:

ADB and AlIB have similar mandates to promote
economic development and regional integration in
Asia. However, AlIB has a specific focus on
financing sustainable infrastructure projects, while
ADB has a broader mandate to promote economic
growth and reduce poverty.*

e Legal status:

ADB is an international organization established
under a treaty, the Agreement Establishing the
Asian Development Bank, which is registered with
the United Nations. AlIB is also an international
organization established under a treaty, the Asian
Infrastructure Investment Bank Agreement, but it
is not registered with the United Nations.®

e Environmental and Social Safeguards:

ADB has an established set of Environmental and
Social Safeguards policies that are designed to
ensure that its projects are socially and
environmentally sustainable. AIIB also has an
Environmental and Social Framework that
provides a comprehensive framework for
managing environmental and social risks and
impacts of its projects. Furthermore, if we see the

2 |bid.

3 Mourant, Alex, and others. “Ensuring sustainability in
the Asian Infrastructure Investment Bank and the New
Development Bank. A  SAIS International
Development Practicum” Report(2015), School of
Advanced International Studies. Awvailable at:
www.sais-jhu.edu/sites/default/ files/SAIS-WRI-
PracticumMay2015.pdf. accessed on 12/04/2022

4 Ibid.

5 Ibid.
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accountability Mechanism, Both ADB and AlIB
have an accountability mechanism that provides an
independent and impartial forum for addressing
complaints and grievances related to bank-funded
projects. However, the AIlIB's accountability
mechanism is newer and less established
compared to ADB's. hence, ADB and AlIB have
many similarities in their legal frameworks, such
as their governance structure and membership.®
However, there are also differences, such as
AlIB's specific focus on sustainable infrastructure
projects and the fact that it is not registered with
the United Nations. This chapter will cover the
extensive comparative analysis of all the legal
aspects of the AlIB and ADB and will conclude
the best evaluation to analyse the shortcomings
etc.

3.2 Decision Making under Articles of
Agreement of AlIB

The Asian Infrastructure Investment Bank (AllB)
has a set of Articles of Agreement that govern its
operations and decision-making processes. Here
are some key points regarding decision-making
under the Articles of Agreement of AllB:

The AlIB's Board of Governors is the highest
decision-making body of the bank, and it is
composed of one governor and one alternate
governor from each member country.’

The Board of Governors has the power to decide
on matters such as the admission of new members,
the election of the president, and the allocation of
the bank's resources.

The Board of Directors, on the other hand, is
responsible for the general operations of the bank
and is composed of 12 directors, with one director
appointed by each regional constituency.
Decisions of the Board of Directors require a
simple majority vote, meaning more than half of

® Raul C. Pangalangan, “The Asian Development Bank
Administrative Tribunal: Constitutive Instruments And
Case-Law”, Brill. (2001) p 209-215. Available at:
https://www.jstor.org/stable/10.1163/ j.ctv2gj ww jb.10
Accessed on 20-04-2022.

"Articles of agreement of AIlIB, Available at:
https://www.aiib.org/en/about-aiib/basic-documents

[ _dow nload/articles-of-
agreement/basic_document_report_on_the articles of
agreement.pdf Accessed on 25-10-2022.
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the directors present and voting must agree for a
decision to be made.

In the event of a tied vote, the chairperson has the
casting vote.

Some decisions require a higher level of approval,
such as decisions related to the establishment of
policies, the admission of new members, and the
allocation of the bank's resources.®

These decisions require a supermajority vote,
which means at least 75% of the total voting
power of the members must be in favor of the
decision.

The AIIB also has a President, who is responsible
for the management of the bank and the
implementation of its decisions.

The President is appointed by the Board of
Governors and serves a five-year term, which may
be renewed once.

The President is also an ex-officio member of the
Board of Directors but does not have a vote.’
Overall, the decision-making processes of the
AlIB are designed to be democratic and
transparent, with all member countries having a
say in the bank's operations and policies. The bank
also places a strong emphasis on ensuring that
decisions are made in the best interests of its
members and the people of Asia.

3.2.1 AlIB Operating Principles

Under Article 13 of the .Articles of Agreement
there are certain principles have been recognized
in order to take decisions on the procedure of
financial investments, guarantee, procurement of
services etc. The operations of the Bank shall be
conducted in accordance with the principles set
out below. 1. The Bank shall be guided by sound
banking principles in its operations. 2. The
operations of the Bank shall provide principally
for the financing of specific projects or specific
investment programs, for equity investment, and
for technical assistance in accordance with Article
15.3. The Bank shall not finance any undertaking

8 Natalie Lichtenstein, “Governance of the Asian
Infrastructure Investment Bank in Comparative
Context”, AlIB Yearbook of International Law, 2018.
Available at: https://www.aiib.org/en/about-aiib/who-
we-are/yearbook/ download /governance-aiib-
comparative.pdf Accessed on 20-05-2022.

9 Ibid.
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in the territory of a member if that member objects
to such financing. 4. The Bank shall ensure that
each of its operations complies with the Bank’s
operational and financial policies, including
without limitation, policies addressing
environmental and social impacts.*®

The bank has elaborated the comprehensive
guidelines, in above mentioned provision, the
AlIB administration is bound conduct the business
firstly by following the principles for sound
banking system in making equity investments,
providing technical assistant, and restricting the
bank financing mechanism for not making any
financial undertaking; if any member raise any
contention against such financing. Secondly, it
must ensure the financing to a project by
considering the policies that address the social
impact and environmental impacts of such
project.!!

3.2.1.1 Financial Conditions of Recipient in
Financing Contract

Upon receipt of an application for the financing of
a proposed project; the bank administration shall
take into consideration the financial ability of such
recipient for obtaining the facilities and financing
on such terms and conditions which are deemed
reasonable by the Bank and shall consider all
related factors while processing the financing
application.*?

3.2.1.2 Guaranteeing Financing and
Restrictions on Procurement of Goods and
Services

The Bank has to consider the prospect financial
and physical position of financial recipient or
guarantor as to the extent of their capability to
meet their obligations as determined under
financial contract. However, there is no such limit
as to the profits and rate of interest applicable to
certain financing project but it depends upon the

10 ATIB “Articles of Agreement” Article 13.

11 Natalie Lichtenstein, “Governance of the Asian
Infrastructure Investment Bank in Comparative
Context”, AlIB Yearbook of International Law, 2018.
Available at: https://www.aiib.org/en/about-aiib/who-
we-are/yearbook/ download /governance-aiib-
comparative.pdf Accessed on 20-05-2022

12 1pid Article 13 sub-article 5
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rates as the Bank deems appropriate for such
project and by undertaking the risk attached to it
by Bank.

.In providing or guaranteeing financing, the Bank
shall pay due regard to the prospects that the
recipient and guarantor, if any, will be in a
position to meet their obligations under the
financing contract. In providing or guaranteeing
financing, the financial terms, such as rate of
interest and other charges and the schedule for
repayment of principal shall be such as are, in the
opinion of the Bank, appropriate for the financing
concerned and the risk to the Bank. The Bank shall
place no restriction upon the procurement of goods
and services from any country from the proceeds
of any financing undertaken in the ordinary or
special operations of the Bank. The Bank shall
take the necessary measures to ensure that the
proceeds of any financing provided, guaranteed or
participated in by the Bank are used only for the
purposes for which the financing was granted and
with due attention to considerations of economy
and efficiency.®®

In a broader perspective; the Bank has been
debarred from making any restrictions in the
procurement of services and goods from any
country involving any special or ordinary financial
operations and commitments of Bank. A notable
principle is that the Bank would follow the
desirability for avoiding the disproportionate
amount, on investments, of the resources solely for
the benefit of any specific member.1*

The Bank shall seek to maintain reasonable
diversification in its investments in equity capital.
In its equity investments, the Bank shall not
assume responsibility for managing any entity or
enterprise in which it has an investment and shall
not seek a controlling interest in the entity or
enterprise concerned, except where necessary to
safeguard the investment of the Bank.

3.3 Legal Rules related the Suspension and
Withdrawal of Membership in AlIB

The process to withdraw membership from AlIB
is quite simple as any member can withdraw its
membership by delivering a notice of such

13 1pid Article 13 sub-article 6 to 9.
14 1bid Article 13 sub-article 10.
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intention to the Bank’s principal office. However,
the membership shall cease to exist after the
expiry of 6 months; from the date of the notice to
the Bank and the membership withdrawal will
becomes legally effective. Although, the same
member can withdraw its such intention by
sending cancellation notification to the AlIB,
meaning thereby, it can only effective prior to the
expiry of 6 moth after the withdrawal notice. In
furtherance to the notice to withdraw membership,
the existing obligations and liabilities shall remain
effective even after the withdrawal of
membership, however, the future obligations and
liabilities will not be imposed from the date of
notice of withdrawal to the AlIB. According to
Article 37, .A withdrawing member shall remain
liable for all direct and contingent obligations to
the Bank to which it was subject at the date of
delivery of the withdrawal notice. If the
withdrawal becomes finally effective, the member
shall not incur any liability for obligations
resulting from operations of the Bank affected
after the date on which the withdrawal notice was
received by the Bank.™®

e Suspension of Membership

There is a rigid method to be followed for the
suspension of a member that have to be followed,
meaning thereby, the .Board of Governess., at the
occasion of non-compliance of member’s
obligation towards Bank, can suspend the
membership by passing super majority votes of
governors of Bank.!* The process of super
majority has been prescribed under article 28 as
In voting in the Board of Governors, each
Governor shall be entitled to cast the votes of the
member he represents (ii) A Super Majority vote
of the Board of Governors shall require an
affirmative vote of two-thirds of the total number
of Governors, representing not less than three-
fourths of the total voting power of the

15 AIIB “Articles of Agreement” Article 37 Sub-article
3.

16 AIIB “Articles of Agreement Available at:
https://www.aiib.org/en/about-
aiib/governance/members-of-bank/index.html
Accessed on 10-11-2022.
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members.....}" Although, the suspended member
will automatically cease as a member after the
expiry of one (1) year from the date of such
suspension, with the same effect, the suspension
decision maybe restored/ withdrawn by the .Board
of Governors. by passing the same super majority,
to that effect, as described under article 28 of
agreement of AlIB.

The legal effect of membership suspension is that;
the will not be entitled to exercise his rights as
prescribed in agreement. Under article 38 it is bar
on suspended member to claim any right except
the right for the withdrawal of membership as ..
The member so suspended shall automatically
cease to be a member one (1) year from the date of
its suspension, unless the Board of Governors
decides by a Super Majority vote as provided in
Article 28 to restore the member to good standing.
3. While under suspension, a member shall not be
entitled to exercise any rights under this
Agreement, except the right of withdrawal, but
shall remain subject to all its obligations..®

3.3.1 Legal Standards for the Settlement of
Accounts

The Asian Infrastructure Investment Bank (AlIB)
has a set of legal standards for the settlement of
accounts that govern its financial transactions and
ensure transparency and accountability in its
operations. Here are some key points regarding the
legal standards for the settlement of accounts in
AlIB; The AIIB uses the International Financial
Reporting Standards (IFRS) as the basis for its
accounting and financial reporting. The bank is
required to prepare and publish its financial
statements in accordance with IFRS, which
includes a balance sheet, income statement, cash
flow statement, and notes to the financial
statements. The AlIB also has a set of financial
regulations that provide guidance on the proper
management of its financial resources and the
accounting treatment of its transactions.®

17 ATIB “Articles of Agreement” Article 28 Sub-article
2 clause ii.

18 AIIB “Articles of Agreement” Article 38 Sub-
articles 2-3.

19 IFRS: International Financial Reporting Standards,
Available at: https://www.cfainstitute.org/en
[advocacyl/issues/international-finance-reporting-
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The bank is required to maintain accurate and
complete records of all financial transactions, and
these records must be available for audit by
external auditors. The AlIB's accounts are audited
annually by external auditors appointed by the
Board of Governors, who are responsible for
expressing an opinion on the fairness of the
financial statements and the effectiveness of the
bank's internal controls. The bank is also required
to prepare and submit financial reports to its
members on a regular basis, including an annual
report that provides an overview of its operations
and financial performance.?

The AlIB's financial transactions are subject to
review by the bank's compliance and integrity unit,
which is responsible for ensuring that all
transactions comply with the bank's policies and
procedures and are conducted in an ethical and
transparent manner. Overall, the AIlIB's legal
standards for the settlement of accounts are
designed to ensure the proper management of the
bank's  financial resources and promote
transparency and accountability in its operations.
By adhering to these standards, the bank aims to
maintain the trust and confidence of its members
and stakeholders.

3.4 Legal Rules Pertaining to the
Termination and Suspension of the Operations
of AlIB

The Bank’s rules are clear as to the suspension or
termination, in an emergency, of the operations of
Bank pertaining to the investment equity, loans
etc. The termination and suspension of operations
of the Asian Infrastructure Investment Bank
(AlIB) are governed by its Articles of Agreement,
which sets out the legal framework for the bank's
operations. Here are some key points regarding the
legal rules pertaining to the termination and
suspension of the operations of AllB;

stds#sort=%40pubbrowsedate%20descending, last
accessed on 10/11/2022.

20 Mourant, Alex, and others. "Ensuring Sustainability
in the Asian Infrastructure Investment Bank and the
New Development Bank." SAIS International
Development Practicum Report, 2015.
https://www.sais-jhu.edu/sites/default/files/SAIS-WRI-
PracticumMay2015.pdf.
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e Suspension of Operations on Temporary
Basis

The ‘board of directors’ have powers to suspend
the operations, on temporary basis, of bank,
meaning thereby, due to an emergency the
director’s may temporary suspends the bank’s
operations, in particular area, on new investment
equities, loans or guarantees or any other type of
financing by the AIIB on the ground of the
opportunities that are pending as an option
towards further considerations or the required
action, on particular point of importance, by the
‘board of governors’.?!

e Termination of Bank’s Operations

For the termination of specified project of Bank;
the process is complex as it requires the super
majority voting in ‘board of governors’ under
article 28 of Bank’s agreement. Once the operation
is terminated by the decision of board then all
activities of bank shall be ceased instantly except
the activities that are necessary for the
preservation and the conversation of the settlement
related to banks obligations and assets.??

3.5 Legal Obstructions as to the
Distribution of Assets among Members of AlIB
The mechanism for the settlement of liabilities and
assets has been described under section 42 and 43
of AIlIB Agreement, meaning thereby, at the
occasion of the termination decision of the
operations of Bank then the liabilities of members
towards their uncalled shares subscription in
capital stock of AlIB shall remain intact with such
member;  regardless of their  currencies
depreciation and the final account’s settlement and
the satisfaction of the creditors’ claims, that also
includes contingent claims, must be dissolved.?

All creditors holding direct claims shall first be
paid out of the assets of the Bank and then out of
payments to the Bank or unpaid or callable
subscriptions. Before making any payments to
creditors holding direct claims, the Board of
Directors shall make such arrangements as are
necessary, in its judgment, to ensure a pro rata

2L ATIB “Articles of Agreement” Article 40.
22 ATIB “Articles of Agreement” Article 41.
23 ATIB “Articles of Agreement” Article 42 Clause 1.
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distribution among holders of direct and
contingent claims..?

The above-mentioned provisions prescribed the
manner and order of unburdening the liabilities of
Bank’s creditors. Firstly, the liabilities would be
discharged out of AIIB’s assets and secondary
source for discharge of liabilities would be made
from the callable or unpaid subscriptions. It has
possessed the ‘Board of Directors’ with powers to
ensure the related arrangements for the payment of
pro rata distribution between the classes of
creditors having contingent or direct claims.

3.5.1 Rules Pertaining to the Assets Distribution
amongst Members

No distribution or reimbursement of assets or
subscription shall be made to any member except
in accordance with the rules under article 43. No
distribution of assets shall be made to members on
account of their subscriptions to the capital stock
of the Bank until:

(i) all liabilities to creditors have been discharged
or provided for; and (ii) the Board of Governors
has decided, by a Super Majority vote as provided
in Article 28, to make such distribution.....?°

There are two preconditions that must be complied
prior to the distribution of assets between AIIB’s
members; payment and discharge of complete
liabilities of creditors, regardless of direct or
contingent claims, is the first condition and the
second is about adjudication of internal matter by
‘board of governors, by passing vote of super
majority, to make decision for the distribution of
remaining assets accordingly.

3.6 Appraisal of the Immunity of AIlIB
from Specific Judicial Proceedings

Chapter XI of Agreement secures the immunities,
status, exemptions and privileges of Bank’s
juridical personality and its employees. However,
the following immunities have been possessed by
bank:

a) Immunity as to Judicial Proceedings

Although it has been prescribed in the Agreement
of Bank that it will enjoy immunity from legal
process of any kind, but it does not mean that the

24 1bid Clause 2.
% AIIB “Articles of Agreement” Article 43 Clause 1.
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aggrieved party cannot file a suit against bank.

However, Article 46 of Agreement explains the

types of legal proceedings that may be lodged

against bank in cases of following nature;

e Those cases that that arise as a result of the
exercise of Bank’s power as to rising of funds.

e Those cases that that arise because of the
exercise of Bank’s power as through
borrowings or other related means.

e Those cases that that arise as a result of the
exercise of Bank’s power involving guarantee
obligations.

e Those cases that that arise as a result of the
exercise of Bank’s power as to sell or buy or
sale of securities through underwrite.

However, the above-mentioned cases could be
filed in a court having competent jurisdiction of
only areas where AlIB has established its office or
an agent for accepting the notice for process or for
accepting services related to the business of Bank;
along with that where the bank has guaranteed or
issued the securities.?

b) Limitations Imposed on Members as to
Sue bar to Seizer of Bank’s Property.
Regardless of the right to sue as prescribed above;
any member shall not bring a legal action against
bank.

no action shall be brought against the Bank by any
member, or by any agency or instrumentality of a
member, or by any entity or person directly or
indirectly acting for or deriving claims from a
member or from any agency or instrumentality of
a member. Members shall have recourse to such
special procedures for the settlement of
controversies between the Bank and its members
as may be prescribed in this Agreement, in the by-
laws and regulations of the Bank, or in the
contracts entered into with the Bank.?’

It has been expressly declared that Bank’s assets
and the properties, prior to the final judgement
against the bank, cannot be subject to any
attachment, seizer, or execution.

% ATIB “Articles of Agreement” Article 46 Clause 1.
2" 1bid Clause 2.
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c) Freedom of Assets as to Restrictions

In furtherance to the above discussion as to
judicial immunities of AIIB; the assets or
properties of bank shall immune against any form
of regulations, restrictions or control; for the
purposes of smooth functioning of the functions
and purposes of Bank.?®

d) Immunity as to Archives and Assets
According to Article 47 the assets and properties
of Bank, wherever located or whoever possessed,
cannot be searched or confiscated, and having
immunity from expropriation or requisition and
cannot held for foreclosure through any legislative
or executive actions.?

e) Legal Scope of Privileges and
Immunities of Employees and Officers

All the appointees of Bank including the
Governors, Alternates, President, Directors, Vice-
Presidents and other employees or officers, but
limited to the consultants and experts that are
performing services and missions for Bank have
immunities against acts done during the course
and in relation to the performance of their assigned
tasks and duties.*® These immunities along-with
privileges are listed below:*!

(i) shall be immune from legal process with
respect to acts performed by them in their official
capacity, except when the Bank waives the
immunity and shall enjoy inviolability of all their
official papers, documents and records; (ii) where
they are not local citizens or nationals, shall be

28 ATIB “Articles of Agreement” Article 48.

2 The Asian Infrastructure Investment Bank
(Privileges And Immunities) (Bailiwick Of Guernsey)
Ordinance, 2019. Available at:
https://gov.gg/CHttpHandler.ashx?id=121945&p=0
Accessed on 25-10-2022.

30 AIIB, “Code Of Conduct For Board Officials”.
Available at: https://www.aiib.org/en/about-aiib/basic-
documents/ download /code-of-
conduct/basic_document code of conduct officials.p
df Accessed on 25-10-2022.

SIAIIB, “Draft Asian Infrastructure Investment Bank
(Immunities And Privileges) (Jersey) Regulations 201”
Available at:
https://statesassembly.gov.je/assemblypropositions/201
7/p.68-2017(re-issue).pdf Accessed on 26-10-2022.
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accorded the same immunities from immigration
restrictions, alien registration requirements and
national service obligations, and the same facilities
as regards exchange regulations, as are accorded
by members to the representatives, officials and
employees of comparable rank of other members;
and (iii) shall be granted the same treatment in
respect of travelling facilities as is accorded by
members to representatives, officials and
employees of comparable rank of other members.
There are three types of immunities has been
ensured categorically, first category is related to
the immunity from all types of legal actions or
process against their acts done while they are in
office.> Second category is the exception of the
registration process of immigration regulations of
a country, meaning thereby, employees, officers,
consultants or experts that are non-resident or not
local citizens then they shall have immunity
regarding immigration restrictions, regulations
pertaining to the registration of aliens etc.
Importantly, the third category ensures the equal
treatment and protocol by the member state to the
same extent as they treats the representatives,
employees or officials of comparable and equal
ranks of another member.>

3.7 Dispute Settlement Mechanism and the
Arbitration

There is comprehensive legal mechanism has been
provided under article 55 of agreement; for the
purposes of the settlement of any kind of dispute,
either between Bank and member or between the
Bank and a state that ceased to be the member. If a
disagreement should arise between the Bank and a
country which has ceased to be a member or
between the Bank and any member after adoption
of a resolution to terminate the operations of the
Bank, such disagreement shall be submitted to
arbitration by a tribunal of three arbitrators. One of
the arbitrators shall be appointed by the Bank,
another by the country concerned, and the third,
unless the parties otherwise agree, by the President
of the International Court of Justice or such other
authority as may have been prescribed by
regulations adopted by the Board of Governors. A

%2 1bid.
% 1bid.
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majority vote of the arbitrators shall be sufficient
to reach a decision which shall be final and
binding upon the parties. The third arbitrator shall
be empowered to settle all questions of procedure
in any case where the parties are in disagreement
with respect thereto.*

In furtherance to the above discussion if any legal
issue or disagreement arises i) between an ex-
member country, that ceases to remain a member,
and the Bank or, ii) between a member, after
successful termination decision of the operations
of Bank by adoption of related resolution to that
effect, and Bank; then such disagreement or legal
issue will be put before the arbitration. However,
such point of disagreement or legal issue for
arbitration will be decided by the tribunal of total
three members.® And the standards of impartiality
to be followed for their appointment, meaning
that, one member of arbitration tribunal would be
appointed by such country and second arbitrator
would be nominated by AIlIB. Notably, the third
member of tribunal would be nominated by the
president of .International Court of Justice. with a
prior condition is that if both parties agree on such
nomination or by any other regulations, if adopted,
by the ‘board of governors’ of AIIB.

3.8 Gap Analysis between the Legal
Framework of AlIB and ADB

The Asian Infrastructure Investment Bank (AlIB)
and the Asian Development Bank (ADB) are two
major development banks operating in the Asia-
Pacific region.®® While there are similarities in
their legal frameworks, there are also some
shortcomings and gaps that can be identified

34 AIIB “Articles of Agreement” Article 55.

35 AIIB, “International Organizations and Effective
Dispute Resolution” 2019, Available at: https://www.
aiib.org/en/news-events/media-
center/blog/2019/International-Organizations-and-
Effective-Dispute-Resolution.html. Accessed on 15-
09-2023.

% Memorandum of Understanding executed between
AlIB and ADB, Available at: https://www.
adb.org/sites /default/files /institutional-
document/185034/adb-aiib-mou.pdf. Accessed on 13-
09-2022.
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through a comparison of the two. Here are some
key points:¥’

3.8.1 Membership: The AIIB has a smaller
membership base than the ADB, with 103 member
countries as of 2021 compared to the ADB's 68
member countries. This could impact the AlIB's
ability to mobilize resources and achieve its
development objectives.

3.8.2 Governance: While both banks have
similar governance structures, the AlIB's decision-
making process is more streamlined than the
ADB's, which could allow for more efficient
decision-making. However, the AlIB's governance
structure also lacks some of the checks and
balances that exist in the ADB's structure, such as
an independent evaluation department.®

3.8.3 Environmental and Social Safeguards:
While both banks have policies in place to address
environmental and social risks associated with
their projects, the AIlIB's policies are less
developed and not as comprehensive as the ADB's.
This could lead to gaps in the protection of
communities and the environment in the AlIB's
projects.*

3.8.4 Transparency and Accountability: While
both banks have mechanisms in place to ensure
transparency and accountability, the AlIB's
mechanisms are less developed than the ADB's.
For example, the AIIB does not have an
independent accountability mechanism, which
could limit the ability of affected communities to
raise concerns or grievances.

3.8.,5 Financial Management: While both banks
use international accounting standards and have
similar financial regulations, the AlIB's financial
management practices are less established than the

87 Asian Development Bank (ADB), “Public-Private
Partnership Operational Plan 2012-2020, Realizing the
Vision for Strategy 2020: The Transformational Role
of Public-Private Partnerships in Asian Development
Bank Operations”. Manila (2012).
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% Sonia Dunlop, Tam Do Minh, “The Asian
Development Bank: Asia’s Future Climate Bank?:
How The Asian Development Bank Can Align With
The Paris Agreement In Indonesia, Vietnam And The
Philippines” E3G (2019). Available at:
http://www.jstor.com/stable/resrep21751 Accessed on
25-10-2022.
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ADB's, as it is a relatively new institution. In
summary, the AlIB's legal framework has some
shortcomings and gaps when compared to the
ADB's framework. However, the AlIB is still a
young institution and has the opportunity to learn
from the ADB's experiences and address these
gaps as it continues to evolve.

3.9 Dispute Settlement and Enforcement
Mechanism under Articles of Agreement of AlIB
and ADB

Both the Asian Infrastructure Investment Bank
(AlIB) and the Asian Development Bank (ADB)
have dispute settlement and enforcement
mechanisms in place to address any disagreements
or disputes that may arise during their
operations.*® Here are some key points regarding
these mechanisms under the Articles of Agreement
of AlIB and ADB.*

3.9.1 Asian Infrastructure Investment Bank
(A1IB)

a. Dispute settlement mechanism:

The AlIB's dispute settlement mechanism provides
for the settlement of disputes through negotiation,
mediation, and arbitration. If a dispute cannot be
resolved through negotiation or mediation, the
parties may submit the dispute to arbitration under
the UNCITRAL Arbitration Rules.*?

b. Enforcement mechanism:

Awards made by an arbitral tribunal in AlIB
disputes are final and binding on the parties, and
can be enforced in any country that is a party to
the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards.

40 Sonia Dunlop, Tam Do Minh, “The Asian
Development Bank: Asia’s Future Climate Bank?:
How The Asian Development Bank Can Align With
The Paris Agreement In Indonesia, Vietnam And The
Philippines” E3G (2019). Available at:
http://www.jstor.com/stable/resrep21751 Accessed on
25-10-2022.

4 Ramit Nagpal and Christina Pak, “Development
Financing of Dispute Resolution Reform Projects: The
Evolving Approach of the Asian Development Bank”
Available at:  https://www.jstor.org/stable  /10.
1163/j.ctvrxk3sj.13. Accessed on 25-10-2022.

42 |bid.

| Jatoi et al., 2024 |

Page 1350

https://policyresearchjournal.com


https://policyresearchjournal.com/
http://www.jstor.com/stable/resrep21751
http://www.jstor.com/stable/resrep21751
https://www.jstor.org/stable%20/10.%201163/j.ctvrxk3sj.13
https://www.jstor.org/stable%20/10.%201163/j.ctvrxk3sj.13

3.9.2 Asian Development Bank (ADB)

a. Dispute settlement mechanism

The ADB's dispute settlement mechanism
provides for the settlement of disputes through
negotiation, conciliation, and arbitration. If a
dispute cannot be resolved through negotiation or
conciliation, the parties may submit the dispute to
arbitration under the UNCITRAL Arbitration
Rules.*?

b. Enforcement mechanism

Awards made by an arbitral tribunal in ADB
disputes are final and binding on the parties, and
can be enforced in any country that is a party to
the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards. The
ADB may also suspend or terminate its lending
and investment activities in cases where a member
country fails to comply with an arbitral award.*
Overall, both the AIIB and ADB have robust
dispute settlement and enforcement mechanisms in
place that is consistent with international best
practices. These mechanisms help to ensure that
any disputes that may arise during the banks'
operations are resolved fairly and efficiently, and
that their decisions and awards are enforceable in
the countries where they operate.*®

3.9.3 Methods of Meeting Liabilities of AlIB

Initially, the Bank shall preserve the appropriate
clauses, during the negotiation of project related
terms, on the probability of possible losses.
Although, after the determination of losses during
the ordinary operations of AlIB or losses in default

43 UNCITRAL Arbitration Rules 2010. Available at:
https://uncitral.un.org/en/texts/arbitration/contractual
texts/arbitration#:~:
text=The%20UNCITRAL%Z20Arbitration%20Rules%?2
Oprovide,as%20well%20as% 20administered%
20arbitration s. Accessed on 10-01-2023.

4 ADB, ‘TA Report for Strengthening of Judicial
Capacity’ 2009. Available at:https://www.adb.org/
projects/54414-001/main accessed on 27-10-2022.

4% Asian Development Bank, “Report and
Recommendation of the President to the Board of
Directors on Proposed Loans and Technical Assistance
Grant to the Islamic Republic of Pakistan for the
Access to Justice Program”, Asian Development Bank,
(2001) Accessed on 02-01-2023.

ROL GY
RESEARCH
JOURNAL
ISSN (£): 2006 7030 (P) 3006-7022

on arears or loans that had been guaranteed by the
Bank; further, losses in cases related to the equity
investments or the financing under Article 11
clause 2 (iv) then the AIIB must take necessary
steps, as per the circumstances, that would deem
appropriate.4

....1. In the Bank’s ordinary operations, in cases of
arrears or default on loans made, participated in, or
guaranteed by the Bank, and in cases of losses on
equity investment or other types of financing
under sub-paragraph 2 (vi) of Article 11, the Bank
shall take such action as it deems appropriate. The
Bank shall maintain appropriate provisions against
possible losses. 2. Losses arising in the Bank’s
ordinary operations shall be charged: (i) first, to
the provisions referred to in paragraph 1 above;
(ii) second, to net income; (iii) third, against
reserves and retained earnings; (iv) fourth, against
unimpaired paid-in capital; and (v) last, against an
appropriate amount of the uncalled subscribed
callable capital which shall be called in
accordance with the provisions of paragraph 3 of
Article 6..4

3.9.4 International Character of AlIB

The Bank shall not accept Special Funds, loans or
assistance that may in any way prejudice, limits,
deflect or otherwise alter its purpose or functions.
2. The Bank, its President, officers and staff shall
not interfere in the political affairs of any member,
nor shall they be influenced in their decisions by
the political character of the member concerned.
Only economic considerations shall be relevant to
their decisions.”® Such considerations shall be
weighed impartially in order to achieve and carry
out the purpose and functions of the Bank. 3. The
President, officers and staff of the Bank, in the
discharge of their offices, owe their duty entirely

4% AIIB, “Asset Liability Management Policy”,
Available at: https://www.aiib.org/en/policies-
strategies/ operational-policies/alm-policy.html
accessed on 02-01-2023.

47 ATIB “Articles of Agreement” Article 20.

48 Matthew Stephen “Liberal International Order with
Chinese Characteristics? China and the Asian
Infrastructure Investment Bank” WZB Berlin Social
Science Center. Available at:https://ecpr.eu
[Events/Event/PaperDetails/40926 accessed on 05-01-
2023.
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to the Bank and to no other authority. Each
member of the Bank shall respect the international
character of this duty and shall refrain from all
attempts to influence any of them in the discharge
of their duties.*®

3.10 Impact of Creation of AIIB on the
Regional Development

The creation of the Asian Infrastructure
Investment Bank (AlIB) in 2016 has had a
significant impact on regional development in
Asia. Here are some ways in which it has
influenced regional development, some of them
are provided hereunder;

a) Increased Infrastructure Investment:
One of the primary objectives of the AlIB is to
support infrastructure development in Asia. Since
its inception, the AIlIB has invested billions of
dollars in infrastructure projects, such as roads,
ports, and power plants, in member countries. This
has helped to improve transportation, connectivity,
and access to electricity, which are critical to
economic growth.%°

b) Enhanced Regional Cooperation:

The AIIB has brought together countries from
different regions of Asia, including some that are
not traditionally close allies. Through joint
investment in infrastructure projects, the AlIB has
facilitated greater cooperation and dialogue among
member countries.

C) Reduced Dependence on Traditional
Development Banks:

The AIIB was established as an alternative to
traditional development banks such as the World
Bank and the Asian Development Bank. Its
creation has given member countries greater
choice in terms of financing sources and has
reduced their dependence on a small number of
international organizations.>

49 1pid.

50 Connectivity and Regional Cooperation, Available
at:  https://www.aiib.org/en/about-aiib/who-we-are/infr
astructure-for-tomorrow/connectivity-and-regional-
cooperation/index.html. last accessed on 23/11/2022
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d) Improved Access to Capital:

The AIlIB has provided member countries with
access to capital at lower interest rates than they
could obtain from commercial lenders. This has
enabled these countries to undertake infrastructure
projects that might have been too expensive
otherwise.

e) Increased Investment in Renewable
Energy:

The AIIB has placed a strong emphasis on
investing in renewable energy projects, such as
solar and wind power. This has helped to reduce
the region's reliance on fossil fuels and has
promoted sustainable development.

In short we can say that, the creation of the AlIB
has had a positive impact on regional development
in Asia. By providing financing for infrastructure
projects and promoting regional cooperation, the
AlIB has helped to create jobs, improve living
standards, and stimulate economic growth in the
region.5?

Conclusion and Recommendations

Finally, based on the previous discussions and
extensive research about the Asian Infrastructure
Investment Bank  (AlIB), its regulatory
governance, and legal framework, dispute
settlement mechanism and impacts on the region,
the following conclusions have been drawn and
recommendations have been made hereunder;

Conclusions

1. The AIlIB has emerged as a pivotal institution
in addressing infrastructure deficits in Asia by
providing substantial financial support for
sustainable development projects. Its role
extends beyond regional  boundaries,
positioning it as a global financial institution
promoting connectivity and economic growth,
particularly in underserved regions. AIIB’s
flexible and multilateral approach has
enhanced its credibility, making it an
attractive  partner  for  regional and
international development efforts.

2. China’s strategic initiative to establish the
AlIB reflects its vision of promoting regional

%2 bid.
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economic  integration and  enhancing
connectivity. China led diplomatic efforts,
garnered support from diverse countries, and
contributed significant capital to lay the
foundation for AIIB. The institution was
designed to complement existing multilateral
development banks while allowing China to
expand its influence in global governance.
The drafting of AIIB’s Articles of Agreement
emphasized inclusive development, decision-
making equity, and a streamlined governance
structure.

This study identifies that AIIB’s legal
framework aligns with international standards
by incorporating principles of transparency,
accountability, and independence. Key
governance structures, such as an independent
board of directors and clear decision-making
procedures, are in place to ensure that
operations remain impartial and credible.
Compliance with global standards like the
Basel Accords and adherence to ethical
practices further bolster the AIIB’s legal and
operational framework.

While both AlIB and ADB aim to facilitate
development financing in Asia, their legal
frameworks exhibit key differences. AlIB
operates with a more streamlined structure,
granting it greater operational flexibility and
efficiency compared to ADB’s more complex,
historically-rooted framework. The AIIB’s
emphasis on equal voting rights, simplified
processes, and innovative project financing
models distinguishes it from the ADB’s
traditional methods, which are often
influenced by a broader and more diverse
membership base.

To further enhance investor confidence, AlIB
needs to continue demonstrating effective
governance, project efficiency, and financial
sustainability. It should expand partnerships
with both public and private entities and focus
on areas of high global interest, such as green
infrastructure  and  digital  connectivity.
Enhanced transparency in project selection,
stringent risk management practices, and
strong environmental and social safeguards
will make AIIB more appealing to investors
worldwide.

10.
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AlIIB’s  decision-making  mechanism is
centered on a clear, consensus-based process
with equitable voting rights that empower all
member states. The Articles of Agreement
provide a structured yet adaptable framework
for governance, ensuring that decisions reflect
the collective interest of members. This
consensus-driven approach fosters
cooperative governance and aligns with
international best practices.

Both AIIB and ADB have well-defined legal
mechanisms for resolving disputes, with
arbitration being the preferred mode of
resolution.  AIIB’s  dispute  settlement
framework is streamlined and designed to
resolve issues promptly while maintaining
transparency and fairness. In contrast, ADB’s
dispute resolution mechanism is more
traditional and may involve longer processes
due to the involvement of multiple
stakeholders and historical practices.
Globally, international development banks
emphasize arbitration, negotiation, and
mediation as preferred methods for resolving
disputes. Institutions like the World Bank and
IMF provide established precedents for
resolving conflicts in a manner that preserves
relationships and ensures compliance with
international norms. AlIB has adopted these
best practices, further refining them to suit its
multilateral and rapidly evolving operational
environment.  The  bank's  innovative
approaches to project preparation and
management, as well as its use of technology,
suggest that it will continue to evolve and
adapt to meet the changing needs of its
member countries.

The legal framework of AlIB is similar to that
of the Asian Development Bank (ADB) in
many aspects, but there are also differences,
such as AlIB's specific focus on sustainable
infrastructure projects and the fact that it is
not registered with the United Nations.

The creation of the AlIB has had a positive
impact on regional development in Asia. By
providing financing for infrastructure projects
and promoting regional cooperation, the AlIB
has helped to create jobs, improve living
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standards, and stimulate economic growth in
the region.

Recommendations

1. The AIlIB should continue to prioritize
sustainability and social responsibility in its
lending practices, including strict adherence to its
Environmental and Social Framework.

2. The AIIB should further develop and
expand its accountability mechanism to ensure
that all complaints and grievances related to bank-
funded projects are addressed in a timely and
transparent manner.

3. The AIlIB should continue to embrace
technology and innovation in its operations to
improve efficiency, transparency, and project
management.

4, The AlIB should explore opportunities for
collaboration and cooperation with  other
multilateral development banks, such as ADB, to
promote economic growth and reduce poverty in
the Asia-Pacific region.

5. The AIIB should continue to review and
update its legal framework as needed to ensure
that it is aligned with best practices and remains
relevant in a rapidly changing world.

6. AlIB should continue to enhance its ESG
policies by aligning more closely with
international best practices. Introducing stricter
environmental and social safeguards will not only
ensure sustainable development but also attract a
broader range of socially responsible investors.

7. AlIB should forge deeper partnerships
with regional development banks, including ADB,
to co-finance projects and share expertise.
Additionally, greater collaboration with the
private sector will unlock new sources of capital
and increase the bank’s project reach and impact.

8. To handle disputes more efficiently, AllIB
should consider establishing a dedicated
arbitration center or mechanism specific to
infrastructure projects. This would enhance
confidence among investors and borrowers,
ensuring faster and more consistent resolutions in
line with global practices.

9. AIlIB should prioritize investments in
digital infrastructure, such as smart cities,
broadband connectivity, and digital financial
systems. These investments align with global
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trends and will help member states, including
Pakistan, leapfrog into more advanced economic
growth models.

10. AlIB should adopt more rigorous
reporting and transparency mechanisms for both
internal governance and funded projects. Regular
public disclosures and third-party audits will
bolster credibility and accountability, attracting
more international investors.

11. Pakistan and other member states should
align their banking and financial regulations with
AlIB’s standards to create a more conducive
environment for infrastructure investment. This
includes adopting  transparent  governance
structures, robust anti-corruption measures, and
ensuring regulatory consistency.

12. Pakistan and other developing member
countries should actively engage with AIIB in
project planning and implementation stages.
Regular consultations with local stakeholders,
including civil society, can ensure that projects
are well-targeted and have strong local ownership.
13. Member states like Pakistan should utilize
AIIB’s technical assistance and capacity-building
programs. These initiatives can enhance local
expertise in project management, environmental
assessment, and financial planning, leading to
more successful infrastructure projects.

By implementing these recommendations, AllB
can enhance its operational effectiveness and
global standing, while Pakistan and other member
states can maximize the benefits of their
partnership with this leading international
development bank.
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OCR - Official Cash Rate

EBRD - European Bank for Reconstruction
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APRM - Asia-Pacific Regional Member
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IED - Independent Evaluation Department
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IMF - International Monetary Fund
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MIS - Management Information System
MoU - Memorandum of Understanding
MTDS - Medium-Term Debt Strategy
NCER - Northern Corridor Economic Region
NPS - National Payments System

OOF - Ordinary and Official Financing

PPP - Public-Private Partnership

QED - Quality Education Development

RE - Renewable Energy

RET - Reverse Equity Transaction

SFD - Special Funds Department
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